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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

In the Matter of the Application of

THE CITY OF NEW YORK; THE NEW YORK CITY
MAYOR’S OFFICE OF LABOR RELATIONS; and,
JAMES F. HANLEY, as Commissioner of The New York
City Mayor’s Office of Labor Relations,

AFFIDAVIT
Index No. 1822/09
Petitioners,

For a Judgment Pursuant of Article 78 of the CPLR
Annulling a Determination of

WILLIAM C. THOMPSON, JR., as THE COMPTROLLER
OF THE CITY OF NEW YORK (on Complaint of LOCAL
1320 of District Council 37, American Federation of State,
County And Municipal Employees, AFL-CIO); LILLIAN
ROBERTS, As Executive Director of District Council 37;
LOCAL 1320 of District Council 37; JAMES TUCCIARELLI,
as President of Local 1320 of District Council 37,

Respondents.

Fixing the Compensation of Sewage Treatment Workers and
Senior Sewage Treatment Workers as Employees of the

City of New York at the Prevailing Rate of Wages Pursuant
To New York State Labor Law Section 220, et seq. and For a
Judgment and Order Pursuant to Article 78 of the Civil
Practice Law and Rules

STATE OF NEW YORK)
COUNTY OF NEW YORK)SS.:

JAMES TUCCIARELLI, being duly sworn, hereby deposes and says:

15

[ am the President of Local 1320, DC37, New York City Sewage Treatment
Workers and Senior Sewage Treatment Workers. I have been honored to hold
this position since 1983. In this capacity, I am fully familiar with the facts and

circumstances of this matter. I submit this affidavit in support of this motion to



vacate the stay and require the City to pay my members the rate of pay as
determined by the Comptroller of the City of New York pending the City’s
appeal.  Alternatively, I respectfully request that the court issue an order
expediting the appeal.

. Local 1320 has approximately 850 members who perform some of the dirtiest and
most dangerous work in the City. They work at the City’s fourteen wastewater
treatment plants and collection facilities. They perform the operations work
necessary to ensure that the plants which process 1.3 billion gallons of raw
sewage each and every day keep running. We also maintain the plants to ensure
their efficient operation and their environmental safety. The job is also a
dangerous one. In addition to daily exposure to bacterial toxins, caustic chemical
and flammable material, Local 1320 members work with dangerous machinery.
Only last year, Local 1320 member Gennaro Montello was killed on the job when
he was crushed by machinery.

Sewage Treatment Workers (STWs) and Senior Sewage Treatment Workers
(SSTWs) are covered by Section 220 of the New York State Labor Law. As I am
sure the Court 1¢ aware, if the union representing the employees and the employer
cannot reach an agreement as to their wages and supplements, the union may file
a complaint with the fiscal officer (in our case, with the New York City
Comptroller), asking that an investigation be conducted and a determination made
as to the prevailing rate of wages and supplements for the employees.

. To give the court just an overview of our situation, the City made an offer to the
union to cover the period of July 1, 2002 though June 30, 2004. However, that

offer was voted down by the members, and the union requested that the
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THE CITY OF NEW YORK TELEPHONE: (212) 669-2518
OFFICE OF THE COMPTROLLER FAX NUMBER: (212) 815-3585
BUREAU OF LABOR LAW WWW.COMPTROLLER.NYC.GQV

41 CENTRE STREET ROOCM 1120 EMAIL: CKOKKOR@COMPTROLLER.NYC.GOV

NEW YORK, N.Y. 10007-2341

WILLIAM C, THOMPSON, JR.
COMPTROLLER

November 23, 2009

4 decision is final within the Office of the Comptroller. Review,
srsuant to C.P.L.R. Article 78 as more fully described in Article Eight,
tate Labor Law, '

Sincerely ygurs,

Constantine P. Kokkoris
Counsel
Bureau of Labor Law
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THE COMPTROLLER OF THE CITY OF NEW YORK

R X

n the Matter of

A OATH Index No. 1522/08
COMPTROLLER, Ex Rel. LOCAL 1320,

DISTRICT COUNCIL 37, AFSCME, AFL-CIO
T -against-.
 OFFIGE OF LABOR RELATIONS
S x

ORDER AND DETERMINATION

o

WHEREAS:

Proceedings wers brought by the Comptroller's Bureau of Labor Law
(*Petitloner’) pursuant to Labor Law § 220(8-d), In response to a complaint of Local 1320, an
st of District Council 37 AFSCME, AFL-CIO (the "Union”), for 2 determination of the
; pfwéiﬁng rate of wages and supplemental benefits to be paid by the City of New York
Eﬁébai’tment of Envircnriental Protection ("DEP") to employess in the tiles sewage treatment
worker ("STW") and senlor sewage treatment ﬁcrker (*SSTW") during the period from July 1,
2002 through June 28, 2008. The City of New York (the "City") was represented by the Cffice of
Labor Relations ("OLR"),
. A hearing was held over the course of nine days between April 8, 2008 and May
14, 2008, before the Honorabie Alessandra F. Zorgniotti, Administrative Law Judge ("ALJ") of the
Office of Administrative Trials and Hearings ("OATH"), with the record closed on July 31, 2008
with the submission of post-hearing briefs. ALJ Zorgniotti issued a Report and Recommendation
dated September 10, 2009, recommending that the Comptroller's preliminary determination that
STWs and SSTWSs should be paid commensurate with the wages and supplements set forth in
the collective bargaining agreements between Con Edison Company of New York {“Con Ed") and
the Utility Workers Union of America, AFL-CIO, Loeal No. 1-2 {*Local Ne. 1-27) for workers in the
tiles of Operating Machanic A and Plant Operators (Petitioner's Exhibits 18A and 188, introduced

guring the hearing on April 6, 2008 (the “Con Ed/Local No. 1-2 CBAs"), shouid be affirmed.
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3pth the Union and@quested that the Comptroller set uniformMates

e

as prnuajimg wage rates for STWs and SSTWs. Following a review of the ALJ's Report and
Rg;ammendahcn the transcript of the hearings and the exhibits introduced at the hearing, and
empiDy‘rﬂEﬂt data from the City of New York's Payrall Management System ("PMS"), the
| Comptra[ler's Bureau of Labor Law issued a letter dated October 20, 2009, a copy of which is
'annexed nersto, which enclosed a Summary of Prevailing Wage Rates and Summary of
| '__'Preuaihng \Wage Benefits containing proposed hourly wage rates and supplemental -benefit
prowsmns for STWs and SSTWS (the "October 20 Wage and Benefit Rates"), and also provided
..the parties with an opportunity to present written comments on the proposad prevailing wage and
! supplemental benefit rates.

The Union, by letter dated November 3, 2008, from its counsel, Greenberg

Burzichelli Greenberg PC, provided its comments; OLR, by lstter dated November §, 2008, from

its General Counsel, Mayra E. Bell, provided its comments,

M_ _
| After raviewing the ALJ's Report and Recommendation, the transcript of the
hearings, the exhibits thereto and the pest-hearing briefs, as well as the propesed prevailing
wage and supplemental benefit rates set forth in the Comptroller's October 20, 2008 letter and
the written comments by the City and the Unlon addressing same, and dus deliberation having

besn had thereon, pursuant to the powers and dutles vested in me by the Comptroller under

Labor Law § 220 et seq., | make the following Order and Determination, adopting the ALJ's

e e R e e L e ’ .
v - D e e S D Sl i

Recommendation set forth in the Report and Recommendation dated September 10, 2008, a
copy of which is annexed hereto znd incorperated by reference herein, and the proposed
prevailing wage and supplemeantal benefit rates set forth in the Bureau of Labor Law's October
20, Z0C9 letter.

ITIS HEREBY DETERMINED THAT:

j 1. The prevailing rates of wages and supplemeantal benef*s to be paid to City

employeas In the titles STW and SSTW during the peried July 1, 2002 to June 28, 2008 are these

that the Comptroller's Bureau of Labor Law calculated based on the wages and supplemants st
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- Office of the Comptroller, ex rel. Local 1320

v. Office of Labor Relations
OATH Index No. 1522/09 (Sept. 10, 2009)

' Comptroller’s preliminary determination that sewage treatment
workers end senjor sewage treatment workers be paid
commensurate with wages and supplemental benefits of
Consolidated Bdison’s Operating Mechanic A and Plant Operator
titles should be affirmed.

NEW YORK CITY OFFICE OF
ADMINISTRATIVE TRIALS AND HEARINGS

In the Matter of
COMPTROLLER, EX REL. LOCAL 1320,
DISTRICT COUNCIL 37, AFSCME, AFL-CIO
Petitioner
-against-

OFFICE OF LABOR RELATIONS
Respondent

REPORT AND RECOMMENDATION

:_}_U';ESSANDRA F. ZORGNIOTTL, Administrative Law Judge

e _'I.’-:ﬁtibner, the City of New York Office of the Comptroller (“Comptroller”), brought this
proceedmg pursuant to section 220(8-d) of the Labor Law on behalf of Local 1320, an affiliate of
| District Courcil 37, AFSCME, AFL-CIO (“Union” or “Local 1320"). Petitioner seeks a
__.;{;' _dﬁfmaﬁon of the prevailing wages and supplemental benefits to be paid by the City of New
:::_*i'brk ]Jcpaﬂment of Environmental Protection (“DEP”) to sewage treatment workers (“STWs")
and senior sewage treatment workers (“SSTWs”) (collectively “complainants™) from July 1,
| 2002, through Tume 28, 2008. Petitioner urges this tribunal to uphold fts preliminary
I. HEfSrmination that STWSs and SSTWs be paid commensurate with the wages and supplements set
'_fonh' in the collective bargaining agreements between Consclidated Edison Company of New
York (“Con Ed™) aud the Utility Workers” Union of America, AFL-CIO, Local No. 1-2 (“Local
No. 1-2' for workers i the titles of Operating Mechanic A and Plant Operators.

Following a nine-day hearing, with cach party producing witnesses and documentary
.I 1d:ﬂc:, the record closed on July 31, 2009, with the submission of post-trjal briefs. For the

Casons below, I find that ‘he Comptroller’s preliminary determination should be affirmed.
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.

i BACKGROUND
amzmy meewaﬂ’f

Section 220 of the New York State Labor Law (“Labor Law 220") requires the City of
k- I L:W'York'(“CItY”) to pay “laborers, workmen, or mechanics” in its employ the prevailing rats of
ages md supplemental benefits paid in the private sector “for a day’s work in the same trade or
'_?ccupanon in the Jocality” where the work is performed. Labor Law § 220(3) (Lexis 2009).
_5;5_ thous,h the statute refers to the rates paid in the “same” trade or occupaticn, courts have
ccogm?ed that a comparison may be made to workers doing similar jobs. See Smith v. Joseph,
75 "A,D. 201-(1% Dep’t), af’"d, 300 N.Y. 516 (1949) (fixing prevailing wages of persons in
‘E;qm:ﬁarablé” positions); Flannery v. Joseph, 300 N.Y. 149, 152 (1949) (Comptroller was

Bligatc& to' determine the prevailing rate of wages paid to those workers whose trade or

__ écupa_tion was “comparable” to city-employed maintenance workers).

_ i‘hz statute also requires that bargained rates paid in the private sector be deemed
_Iprcvéil_ing,-prwidiﬂg that the collective bargaining agreements cover at least thirty percent of the
".-.‘.'-‘wo:ks::s, laborers or mechanics in the same trade or occupation in the locality.” Labor Law §

'fi 20__(_:5').'(&). ‘Only when thers are less than thirty percent of private sector unionized cmployees

witﬁin‘ the same trade or occupation is the prevailing wage determined by reference to non-
uniopized workers. Tn that case, “the average wage” paid to non-unionized workers within the
"' ' same trade or occupal ation is found to be prevailing. Labor Law § 220(5)(a).

; The City and public employee organizations are required to negotiate in “good faith™ and
snter into a written agreement as to the rate of wages and supplementa] benefits to be paid
Drevaﬁ:ng wage cmployzes. If negotiations break down, the union is authorized to file a
-'j complaint on behalf of these employces with the Comptroller. The Comptmllcr is then
mandatzd to conduct an iavestigation to determine the prevailing rate of wages and supplemental
5 benefits due the workers, and to hold 2 hearing in the matter after conducting its investigation,
© but prior to making any order or determination. Labor Law §§ 220(8-d); 220(8). Prevailing
wage hearings are held at this tribunal pursuant to the Comptroller’s rules. 44 RCNY § 2-02(d).

Procedural History
Following unsuccessful negotiations with the City’s Office of Labor Relations {("OLR");

the Union filed complaints with the Comptroller on May 21, 2002, and June 14, 2007, seeking an

{avestigation and determination of the prevailing rate for STWs and SS5TWs from 2002 through

e e

TS gk
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Jume 30, 2002 @t Bx. 2
' :'G = Augllﬁt 9; 2007, the Comptreller issued a preliminary determination (Pet. Ex. 19)

- g-.ihé.t t’nc conm.ct hetween Con Bd and Local No. 1-2 covers “the predominant number of
nilty worlcers in that union “eonstitute the best private sector analog for the complainants.” The

ble pnva.te—sectar workers,” that Local No. 1-2 constitutes the prevailing union, and that

omptroller also found thet the work performed by complainants should be classified as
eratmns and maintenance and that STWs and SSTW's should be matched with specific Con Ed
o.' 2es who worlc in cperations and maintenance. The Unjon and OLR engaged in further
]_lec, ive 'bargmmnv tut were unable to reach an agrecment.

 On November 10, 2008, the Comptroller fled the instant petition on behalf of the Union

- (ALT Ex. 1). Both the Uzion and OLR filed answers objecting to the Comptroller’s August g,
007, pTehmmatry determination and in particular to the decision to split the titles into operations
_rﬁ_éihtename (ALJ Bxs. 2, 3). The Comptroller subsequently modified its preliminary
ination on Maxch 31, 2008 (Pet. Bx. 20), and again on April 3 2009 (ALJ Ex. 4). The
_:eanng began on April €, 2009, At the conclusion of the hearing, petitioner indicated that it

. 'wxshed to reca.ll A witness and revise its preliminary determination. The request was granted (Tr.
__;:1'960 61] On May 14, 2009, the Comptroller agreed that complainants should not be classified as
:uperaﬁcns and maintenance and issued a new preliminary determination that STWS should be

:matched to the Con Ed Operating Mechanic A title and SSTWSs should be matched to the Con Ed

2 :Plant Clperaiuf title (Tr. 980-82). Itis this preliminary determination which is at issue here.

ﬂie Proof

The proof at the aearing focused on four areas: the sewage treatment process; the work
performed by STWs and SSTWs; the work performed by utility warkers at Con Ed’s steam
plants 2nd the Comptrol.er’s investigation.

' - The Comptroiler presented the testimony of Wasyl Kinach, the Director of Classifications

Df t‘l'" Comptroller’s Bureau of Labor Law, who conducted the investigation, and Jan Van

Daataelaav, the Operations Trainer at Con Ed’s East River steam plant. In addition, the
_Comp!roucr submitted dycuments related to the investigation, which included investigator notes,

ihs‘f_ job specifications, evaluation forms, notices of examination for STWs and SSTWs,



grapb‘w' of STWs and SSTWs working at DEP, DEP daily work sheets, prevailing wage
ules, the elevant Local No. 1-2 contracts, and various documents provided by Con Ed.

_ h.;c City presented the testimony of Tames Petito, the Director of Facilities Opcrations for
o DEP s Burcau of Wastewater Treatment, and documentary evidence related to various DEP
: vxtzes and the job duties of STWs and SSTWs.

’l'ha Upion presenti-d the testimony of representatives from Con Ed, DEP, and Local 1320
'c]udmg Henry Gutierrez, a material analyst and former Mechanic B at Con Ed; Steven Grscu,
I Mechamc A zt Con Ed; Timothy Hunter, an Operating Mechanic A at Con Ed; James
elli, 2 SSTW and the President of Local 1320; James Pynn, DEP’s Plant Superintendent
+ Chief at Newtown Creek; and John Quinn, 2 SSTW. In addition, the Union submitted
;' .td evidence 138 photographs, and other documentary evidence including brochures, equipment
st§ DEP logs, and various memoranda and reports.

Wuh the exception of Mx. Gutierrez, all of the witnesses were credible. In particular, I
fnund Mr. Van Daatselaar, Mr. Petito, and Mr. Tucciarelli to be very knowledgeable about their

aq_qas of expertise and I believe their testimony 1o be reliable.

i The Scwagc Treatment Pyocess

4 . DEP has 14 water pollution control plants (“WPCP") and various dewatering facilities
_.-and pumping stations throughout the five boroughs. Approximately 1.3 billion gallons of
-"_:___wastcwater are discharged in New York City each day and processed at DEP’s plants.
Wastewat,er includes raia water and melting spow which is collected in catch basins and
erythm that is flushed down toilets and drains. The combined wastewater is conveyed
Lhmugh a complex series of pipes and pumping stations. In the event of an overflow due to &
'_A; severe storm, untreated water flows directly into the City’s waterways. A scries of tide gates
_.;j coptro] the flow into the local waterways (Union Ex. 139). WPCPs are in operation 24-howrs a
day, seven days a week (“24/7”) and have thres shifls per day (Petito: Tr. 593).
._ When wastewate: reaches a WPCP, pellutants are removed and the water is treated
through a series of physical and biological processes and then released into the surrounding
watamays Wastewater undergoes five major processes: preliminary treatment, primary
treal:tnent, secondary treatment, disinfection, and finally sludge treatment. Preliminary treatment
' mvoi'fc:s screeming out large pieces of debris. The screencd wastewater is pumped into primary

_Ectthnﬂ tanks to allow heavy solids to settle to the bottom and lighter materials to float to the top.

212-569-4882 COMPTROLLER PAGE 83/2%
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ip the plant. While the Plant Operator does not supcrvise the Operating

: yerator can help a jupior member on the job when a specific problem arises
' .'96?-59). A Shift Supervisor can also send a Plant Operator to a post where
': éé'hénié A is having a problem in order to correct the problem or explain how to
Daatsclaar Tr. 976). Although the Plant Operator and Operating Mechanic A
: ctions, the Plant Operator title is 2 more experienced and more flexible than
echanic title (Van Daatselaar: Tr. 973-74).
nic Bs' repair and maintain the equipment in the steam plant, like centrifiigal
1t di.'spiabs.ment pumps, motors, regulators, pipes, fans, blowers, feed water
2 cxchangers. They also perform preventive maintenance, such zs repacking of
lacing séa links (Van Deatselaar: Tr. 468-69; 471). They perform rigging and
hmery and stationary screens, perform pipefitting and plumbing, and bumm bolts
ges o r;é;ﬁaté sections of pipe (Van Daatselaar: Tr. 470, 513-14, 524). They cannot
,g;fgrm_.we_{ﬁiﬁg, “which requires special training, since they work n a high-pressure steam
iy (Vaﬁﬁﬁat’éela.ar Tr. 470). Jn order to perform complex mechanical alignment, welding
,I wnrrk, Mechanic Bs must be promoted to Mechanic A, afier they have received
Z tmmng in one of these fields (Van Daatselaar: Tr. 473-74; Pct. Ex. 25B). Mechanic
rform the repair work on the major machinery (Van Daatselaar: Tr. 474; 488).

mptroller s [nvestigation
‘Vir Kinach testified that he started his investigation in July 2005 (Tr. 62). He began with

: the ST Ns and SSTWs civil service job descriptions. He also conducted site visits to several

e _CO

WPCP pumpm g stations and collections facilities, reviewed relevant DEP documentation, and
spoka vmh various DEP personnel and Mr. Tucciarelli, the Local 1320 President.
Aﬁ__er- tinderstanding the work performed by STWs and SSTWs, Mr. Kinach considered

ous. pﬁvate sector employers including beer breweries and the Domino Sugar factory. These

ncmstnes were rejected because many no longer exist and none were operating on a large scale.

U"DCSUDH of the Union, Mr. Kinach looked at Con Ed natural gas facilities (Kinach: Tr.

COMPTROLLER PAGE 15/29
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ily Mr. Kinach settled upon the Con Ed steam generation plant as the
/ most similar to the WPCP because it involved a large-scale water
(Kinach Tr. 122). Mr. Kinach performed a site visit to the East River steam
| Manhattan with Mr, Tucciarelli and Mr. Petito. On the visit Mr. Kinach
that was similar to equipment found in WPCPs and also saw Con Ed
:aﬁy of the same tasks and dutjes as the complainants. He spoke with Con
nd was provided with various docurents (Kinach: Tr. 123, 132; Pet. Exs. 184,
subsequently designated Local No. 1-2 utility workers as the private sector
comparable to complainants. The key criterion considered was that the
ills emplayed by utility workers were used with an eye to operating and maintaining
eatment plants (Tr. 191-92).

ry defermination designating Local No. 1-2 as the prevailing trade or
complainants was issued on August 9, 2007. The determination classified
. ._ on Workers and Operating Mechanic Bs when psrforming operations; and as

an Daatselaar who provided more information about Local No. 1-2 job titles that
alize the Comptroller’s position at the hearing (Tr. 141-42). Following the
omptroller issued the May 14, 2009, preliminary detegmination that STWS should

02 through 2008. Specifically, petitioner contends that STWs and SSTWs should be
ensurate with the wages and supplements for workers in the titles of Operating

\ and Plant Operators, respectively, because they do comparable work.

16/29
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;s that STWs and SSTWs routinely perform comparable work with
grz_:_r;a:hinists, plumbers, pipe fitters, carpenters, welders as patt of
b'x}vh:e.n.they perform outside work for DEP. Under Kelly v, Beame, 15
+ ul__d be paid wages based on the work actually performed. In
ends that if an STW is performing work that involves plurabing,
skﬂls_ the STW should be paid the prevailing rate that has been
1 for those titles for the 2mount of time the work is performed. In
- Operator is the appropriate match for the STW so long as the
' é Union argues against matching the SSTW to the Plant Operator
Tga not have any supervisory functions. Moreover, the Union

that the contract between Con Ed and Local No. 1-2 is an adequate
i wever, OLR asserts that a new survey needs to be conducted for the
Lg contends that it is inappropriate to match all STWs to the Operating
significant part of their duties involve maintenance work. Rather, a
: be established for STWs based on the Operating Mechanic A and

 disputes the Comptroller’s inclusion of the longevity and merit
on Ed and Local No. 1-2 contract in the determination because the

oﬁtsnds that the parties’ arguments on wage and benefit rates are
prncaedmg and are unsupported by any legal authority.

ANALYSIS

abor Law 220(3) requires that workers employed on public works be
'Wagcs. The prevailing rate is defined as:

: aid in the locality . . by virtue of collective

‘between bona fide labor organizations and

fivate sector, performing public or private work

employers employ at least thirty per ceatum of workers,

tin the same trade or occupation in the locality where
ormed.

e "locality” is defined by reference to the collective bargaining

_trade or occupation. Labor Law § 220 (3)(d). The “locality” must
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ork in question is performed - here, the City of New York, where

ons and collections facilities are located.

1s comparable in size and scale to WPCPs, it is not possible to identify
n in the private sector. The Comptroller’s conclusion that Local No.
‘Ed’s steam plants comprise 30 percent or mare of workers in the
s uprebutted. OLR agreed with the Comptroller’s match to the
failed to advance any other collectively bargained group 2s
“The Union argued that complainants should be paid multiple rates
ned, or, in the alterpative, that STWs be matched to Plant Operators.
matter, Kelly v. Beame, does not provide for the setting of multiple
 performed and is, therefore, inapplicable to this matter. In Kelly, there
of laborer, but employees in that title were regularly assigned to
15 such as highway maintenance, special services, water repair and
afe, and in order to reflect these spedializcd assignments, the Comptroller
rs should be classified into groups A through E. The Comptroller then
-ailing rate to be applied to all laborers regardless of the group a particular
" Kelly, 15 N.Y.2d at 108. The question presented was whether the
group, were engaged in the “same trade or occupation” for the purpose of
; tharefore, entitled to & single prevailing rate. The Court held that each
t;n_ct"%hat they represented scparate trades and occupations. As a result, the
ordered to fix a separate prevailing rate for each group based on the work
cd within the civil service ttle. Id. at 110. In reaching its decision, the Court
was little, if any, shifing of a lahbrcr's department ot duties. /2.
ot case s distinguishable from Kelly for several reasons. Although there is no
nplaints perform a variety of tasks consistent with other trades, there are no
nd finct groups of workers within the STW and SSTW titles. To the contrary, the
' STWs and SSTWs are not specialized in one particular area or trade but are
%tl‘"n"zit they can be called upon to do any of the tasks set forth in their job
M oreover, the Union is not seeking different prevailing rates for distinct groups
_$T\ifs; rather, it is seeking to have complainents paid the prevailing rates of other

piumbers, carpenters and machinists, when performing work that involves these

1B/23
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1e controlling issue is the “actual work™ performed by the two groups
ed. See P lannery, 300 N.Y. at 154 (the “‘critical” factor, in determining
are in the same trade or occupation as publicly employed workers, is
ers substantially”); Kelly, 15 N.Y.2d at 110 (prevailing wages must be
actually performed”). Thus, workers who are in two distinct fields but
ork may still be in the same “trade or occupation™ for purposes of the
Vatson, 286 N.Y. at 53 (persons engaged in different “ficlds” but

¢ of Labor Relations, OATH Index No. 1398/97 at 19 (Nov. 5, 1997),
oller’s Order and Determination (Apr. 1, 1998), Commissioner’s

S 'Siam"ble for keeping construction ma(':hinery operat:ional and sxrpcrvising

COMPTROLLER PAGE 28/29
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that reqmre contined space perrmt& Mr. Gutierrez’s testimony that a
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incapable of working independently (Tr. 666-67, 671-72, G89)
the evidence.

at overall STWs generally spend approximately two-thirds of
ad one-third on maintenance duties. Although STWs perform similar
B and Operating Mechanic A, the majority of work performed by
,_ch..'includes preventive maintenance.

gg_as.thé:i' to the extent STWs are comparable to Operating Mechanic As
& "sh‘ouid be compared to Plant Operators because STWs perform a
hun Operating Mechanic As and work in a more diverse and hazardous
orne out by the evidence. The record supports a finding that STWs

o Plant Operators where so many parallels exist between STWs and

' Tn addition to performing similar work on comparable cquipment,

the SSTW title, the Union and OLR object to comparing SSTWs to Plant
‘do not have supervisory functions whereas SSTWs do. SSTWs ars

ho supervise and assist STWs in performing their dutics. The evidence
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5.no working foreman title at the Con Ed steam plant and that utility
cj'_;_i"by Shift Supervisocrs, a management title (Tr, 482-83). Since the Shift

encompassed in a collective bargaining agreement, it cannot serve as a
on in this proceeding, Labor Law § 220(5).

yted that SSTWs must be able to perform the same tasks as STWs and that
t i_:é_. ¢ble to perform the same jobs as Operating Mechanic As. Morcover,
_Opérators are higher ranking and more experienced than their junior
STWSs have been found to do comparable work to Operating Mechanic As, it
able to conclude that SSTWs perform similar work to Plant Operators. In
ators are promoted from the Operating Mechanic A title after completing the
passing examinations. Likewise, SSTWs are promoted from the STW title
S'I’W civil service exam and completing the requisite training. While Plant
trpemns: Operating Mechanic As by giving them assignments or conducting

t that there is no comparable working foreman title at Con Ed or clsewhere cannot
utory mandate to determine a prevailing rate for the SSTW. Warson, 286 N.Y. at
7y, 300 N.Y. 2t 153-54; Austin, 258 N.Y. at 117; see also Bucci v. Village of Port
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d 195, 201 (1968) (“We are here required to give effect to a unique statutory
has as its entire aim the protection of workingmen against being induced, or
t wages below the prevailing rate from a public employer. This court has more
that section 220 must be construed with the liberality needed to carry out its
ses™). Because SSTWs perform similar work to Plant Operators, have similar

and can assist junior workers with complex tasks, they are comparable to

ent the Union ant OLR raise issues concerning the establishment of wages and
2id 1o STWs and SSTW's based on the progressive rates in the Local No. 1-2
stions are not properly before me. This matter was referred to this tribunal to
v hearing to determine which private sector trade or occupation is comparable
TWs. Petitioner indicated on numerous occasions that once the comparability
s made, it would use that determination to set the appropriate rates, If there are
¢ establishment of the wages and supplements 1o be paid, they must be raised at a
if necessary. See Office of the Comptroller, ex rel. Local I 08, OATH
-CEE Division of Local Union No. 3, IBEW v. Office of Labor Relations,
No. 230/92 (Apr. 15, 1992), aff'd in relevant part, Comptroller’s Decision (June
: iptroller v. Office of Labor Relations (Elevator Mechanics), OATH Index No.
(8, 1998), aff"d, Comptroller’s Decision (Aug, 10, 1998), aff’d sub nom. Local 237
ia’f the City of New York, 259 A.D.2d 314 (1st Dep’t 1999).

RECOMMENDATION
mptroller’s May 14, 2009, preliminary determination that STWs and SSTWs
d commensurate with the wages and supplements set forth in the collective
greements between Con Ed and Local No. 1-2 for workers in the titles of Operating
. and Plant Operators should be affirmed.

Alessandra F. Zorgnio
Administrative Law Judge
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ymary of Prevailing Wage Rates

~ Sewage Senior Sewage

 Ireatment . Treatment
Worker Worker
$29.66 $32.67
. $30.54 33365
$31.46 $34.66
$31.62 $34.83
$32.72 $36.05
$33.86 $37.31
$34.97 $38.52
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SUMMARY OF PREVAILING WAGE BENEFITS .

Benefits Include: Pensicns and Other Retirement Benefits, Group Life Insurance, Hospital
plan, Group Health Insurance, Prescription Drug Plans. Comprehensive Medical Plan, Employee
Dzpendents Dantal Plans. Employse & Weekly Vision Care Plans, Health Mainienanca
anizations, Long Term Disability, Employee Occupsational/Accidental Death, Flexible Banefils,
~ Adoption Benefit Plan, Excess Workers' Compensation, Employes Counssling Service, Weifare
Lung & UearingMed Screening, Elder Care Referal, Work Home Wellness, Child Care

Consuliing, Emergency Child Care, Tuition Aid Program, Emplcyse Stock Plans, Thrift Savings

- Plans.
etk Benefit Rate(Percent
Effective Date o1 Basa %a .
5/30/2002 25.73%
5/28/2003 2633%
8/27/2004 25.71%
1/2/2005 28.07%
€/26/2005 28.07%
8/25/2008 22.52%
B/24/2007 29.656%
"+ Holiday: 11 paid holidays
» Vacation:
rs of Service Sompleted
As of December 31 Weeks of Vacation
Lass Than One (1) Year:
 [f Employed After Aug. 31 1
I Employed Befors Aug. 31 2
1102 Years Inclusive 2
3 Years 2 +1 Day
| 4 Years 2 +2 Days
3+ 1 Day
2 +2 Days
T 3+3Days
14 Years 3 +4 Days
1510 21 Years Inclusive 4+ 1 Days
22 Years 4 +2Days
23 Years 4+ 3 Days
24 Years 4 +4 Days

. 25 Years 5

s+ Personal Holiday: Regular employees who have completed two (2) years of continucus
service on any Cecember 31, shall be entitled to designate one (1) scheduled working day as a
nersonal holiday to be taken in the following calendar year. (see page 18 of the CBAs)

Sick Leave: Ragular employess absent from work on account of non-occupational iliness or
jury and/or occupational illnass or injury may receive in any fiftytwo (52) consecutive weeks 2
pany Sick Allowance which shall consists of not more than one (1) week's straight-time pay
sach year of continuous service, with an allowance of to one (1) week's siraight-time pay
er a minimum of three (3) months' service, followed by an aliowance of eighty percent (80%) of
straight-time pay for up to hwenty-six {26) additional weeks. (se2 page 40 of the CBASs)
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

In the Matter of the Application of

THE CITY OF NEW YORK; THE NEW YORK CITY
MAYOR'S OFFICE OF LABOR RELATIONS; and,
JAMES F. HANLEY, as Commissicner of The New York
City Mayor’s Office of Labor Relations,

Petitioners, NOTICE OF PETITION

- against - Index Nunier:

For a Judgment, Pursuant to Amcle 78 of the CPLR,
Annulling a Determingtion of Valume 1 o VI

WILLIAM C. THOMPSON, JR., as THE COMPTRCLLER
OF THE CITY OF NEW YORK (on Complaint of LOCAL
1320 of District Council 37 American Federation Of State,
County And Municipal Employees, AFL-CIO); DISTRICT
COUNCIL 37, American Federation Of State, County And
Municipal Employees, AFL-CIO; LILLIAN ROBERTS, As
Executive Director Of District Council 37; LOCAL 1320 of
District Council 37; JAMES TUCCIARELLL as President
of Local 1320 of Distrizt Council 37,

Respondents.

Fizing the Compensation of Sewage Treatment Workers and
Senior Sewage Treatment Workers as Employees of the
City of New York at the Prevailing Rate of Wages Pursuant
to New York State Labor Law §§ 220, €t sed. and For a
Judgment and Order Pursuant to Article 78 of the Civil
Practice Law and Rules

_____________ i - - - e X
PLEASE TAKE NOTICE that upon the annexed petition, verifiad on December
lca 2009, and the exhibits annexed thereto, and all prior pleadings and procsedings heretofore

had herein, respondent will move this Court, located at 27 Madison Avenue e, New York, New

s

York, on the i day of o€ f +', 2010, at 10 o'clock in the forenoon, or as soon thersafier as

4

1t and order, pursuant to Sections 220,
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Law, and Article 78, Section 7803 of the New York Civill Practice Law and Rules (“CPLR"),
annulling the order and determination of William C. Thompson, Jr., Comptroller of the City of

New York in Comptroller, ex rel. Local 1320. District Council 37, AFSMCE., AFL-CIO v.

Office of Labor Relations, OATH Index No. 1522/09, signed November 23, 2009, (“Order”) on
the grounds that the oroceedings violated due process and that the Order is not supported by
substantial evidence, is arbitrary, capricious, premature, and incomplete, is flawed and
erroneous, entering judgment for petitioners, and remanding the matter to the Comptroller for a
new determination and granting petitioners the costs, fees, and disbursements of this proceeding
together with such other and further relief as the Court deems just and proper.

Dated: New York, New York
December 129, 2009

MICHAEL A. CARDOZO
Corporation Counsel of the

City of New York
Attorney for Petitioners
100 Church Street, Room 2-100
New York, New York 10007-2601
(212) 227-3153

istant

(forporation Counsel

WILLIAM C. THOMPSON, JR.
Comptroller of the City of New York
Municipal Builcing

1 Centre Street

- New York, New York 10007



SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

In the Matter of the Application of

THE CITY OF NEW YORK; THE NEW YORK CITY
MAYOR’S OFFICE OF LABOR RELATIONS: and,
JAMES F. HANLEY, as Commissioner of The New York
City Mayor’s Office of Labor Relations,

Petitioners, YERIFIED PETITION

- against - Index Number:

For a Judgment, Pursuant to Article 78 of the CPLR, Volume I of VI
Annulling a Determination of

WILLIAM C. THOMPSON, JR., as THE COMPTROLLER
OF THE CITY OF NEW YORK (on Complaint of LOCAL
1320 of District Council 37 American Federation Of State,
County And Municipal Employees, AFL-CIO); DISTRICT
COUNCIL 37, American Federation Of State, County And
Municipal Employees, AFL-CIO; LILLIAN ROBERTS, As
Executive Director Of District Council 37; LOCAL 1320 of
District Council 37; JAMES TUCCIARELLLI, as President
of Local 1320 of District Council 37,

Respondents.

Fixing the Compensation of Sewage Treatment Workers and
Senior Sewage Treatment Workers as Employees of the
City of New York at the Prevailing Rate of Wages Pursuant
to New York State Labor Law §§ 220, et-seq. and For a
Judgment and Order Pursuant to Article 78 of the Civil
Practice Law and Rules

X

Petitioners, the CITY OF NEW YORK, THE MAYOR’S OFFICE OF
LABOR RELATIONS, and JAMES F. HANLEY, as Commissioner of The New York City
Mayor’s Office of Labor Relations, by their attorney, Michael A. Cardozo, Corporation Counsel

of the City of New York, as and for their petition respectfully assert as follows:



10.  Moreover, there is no evidence in the record before OATH regarding the
value of the supplements paid to workers in the Operating Mechanic A and Plant Operator titles
under the collective bargaining agreement between Con Ed and Local 1-2.

11.  Petitioners seek annulment of the Order and request that the matter be
remanded to the Comptroller for further proceedings to determine whe_ther there is a trade or
occupation in the private sector that is comparable to STW and SSTW.

12.  In the alternative, petitioners seek a remand to the Comptroller to set a
wage and supplement schedule in conformance with Labor Law § 220.

PARTIES

13.  Petitioner, the City of New York (“City”), is a municipal corporation duly
organized énd existing under the Constitution and laws of the State of New York.

14.  Petitioner, the Mayor’s Office of Labor Relations (“OLR™), is an agency
of the City of New York.

15.  Petitioner, James F. Hanley, is the Commissioner of OLR.

16.  Respondent, William C. Thompson, Jr., is the Comptroller of the City of
New York.

17. Respondent, District Counsel 37 AFSCME, AFL-CIO (“DC 37”), is a
labor organization representing City employees in collective bargaining, including employees
holding the title of STW an SSTW.

18.  Respondent, Lillian Roberts, is the Executive Director of DC 37
AFSCME, AFL-CIO, and is sued in her official capacity.

19. Respondent, Local 1320, DC 37 AFSCME, AFL-CIO, (“Local 1087") is a
labor organization representing City employees in collective bargaining, including employees

holding the title of STW and SSTW.



20. Respondent, James Tucciarelli, is the President of Local 1320 and is sued

in his official capacity.
JURISDICTION AND VENUE

21.  The jurisdiction of the Court to hear this petition is based upon Article 78
of the Civil Practice Law and Rules (“CPLR”), and Labor Law §§ 220, et seq. -

22. Venue is proper in the Appellate Division First Department under Labor
Law § 220 and in particular Labor Law § 220(8) and under CPLR § 7804(b) and 506(b) because
it is the judicial district where the respondents made the challenged determination.

FACTS

A. The Labor Law § 220 Process

23. LLabor Law § 220(3)(2) provides that:
The wages to be paid for a legal day’s work ... to
laborers, workmen or mechanics upon said public

works, shall not be less than the prevailing rate of
wages as hereinafter defined.

24, Labor Law § 220(3)(c) provides that:
It shall be the duty of the fiscal officer, as defined in
this section to ascertain and determine the schedules

of supplements to be provided and wages to be paid
workmen, laborers and mechanics ...

23, Pursuant to Labor Law § 220(5)(e) the Comptroller of the City of New
York is the fiscal officer authorized to determine prevailing wages and supplements for
workmen, laborers and mechanics who are employees of the City. See N.Y. Lab. Law
§ 220(5)(e).

26. The “prevailing rate of wage” is defined as “the rate of wage paid in the
locality . . . by virtue of collective bargaining agreements between bona fide labor organizations

and employers of the private sector, performing public or private work provided that said

B



employers employ at least thirty per centum of workers, laborers or mechanics in the same trade
or occupation in the locality where the work is being performed. See N.Y. Lab. Law §220(5)(a).

27. “Supplements” is defined as “all remuneration for employment paid in any
medium other than cash, or reimbursement for expenses, Or any payments which are not “wages”
within the meaning of the law, including, but not limited to, health, welfare, non-occupational
disability, retirement, vacation benefits, holiday pay, life insurance, and apprenticeship training.”
See N.Y. Lab. Law §220(5)(b).

28. Under Labor Law, the wages and supplements paid to City employees
covered by Labor Law § 220 “shall not be less than the prevailing rate for a day’s work in the
same trade or occupation in the locality” within the state where the work is performed. N.Y.
Lab. Law § 220(3).

29. The Labor Law § 220 process requires that collective bargaining
representatives of civil service employees and public employers negotiate for an agreement on
wages and supplements. N.Y.Lab. Law § 220(8-d).

30. If negotiations are unsuccessful then the collective bargaining
representative is authorized file a complaint with the Comptroller seeking an investigation to
determine the prevailing rate of wages and supplements. N.Y. Lab. Law 88 220(7), 220(8-d).

31. Following the investigation, but before issuing an order determining the
prevail rate of wages and supplements, the Comptroller must order a hearing and serve notice of
the hearing, as well as the copies of the complaint or the statement of facts disclosed by the
investigation upon the collective bargaining representative and employer to allow them an
opportunity to be heard. N.Y. Lab. Law §§ 220(7), 220 (8), and 220(8-d).

32. Under the Comptroller’s rules, hearings under Labor Law §220(8) are

conducted by OATH. 44 RCNY §2-02(d).

".
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33. OATH then issues a report and recommendation to the Comptroller which
the Comptroller may accept, modify or reject in issuing his final order. 44 RCNY 2-03; N.Y.
Lab. Law §220(8).

B. The Instant Case

34.  On May 21, 2002 and on June 14, 2007, Local 1320 filed complaints with
the Comptroller seeking an investigation and determination of the prevailing rate of wages and
supplements for the period 2002-08 for City employees holding the title of STW and SSTW.
See Local 1320’s Complaints which are annexed to Volume I of the Petition as Exhibit C.

35.  After being notified that collective bargaining negotiations between the
City and Local 1320 had been unsuccessful, the Comptroller’s Office commenced an
investigation.

36.  On or about August 9, 2007, the Comptroller’s Office issued the results of
its investigation which had concluded that the collective bargaining agreement between Con Ed
and Local 1-2 covered the predominant number of private sector workers comparable to STW
and SSTWs. See Comptroller’s Preliminary Determination, dated August 9, 2007 which is
annexed to Volume I of the Petition annexed as Exhibit D.

37. - Specifically, the Comptroller found that STWs performing operations
work perform duties and responsibilities comparable to Con Ed Production Workers and
Operating Mechanics B and fhat STWs performing maintenance work perform duties and
responsibilities comparable to Con Ed General Utility Workers and Maintenance Mechanics B.
See Exhibit D.

38.  The August 9, 2007 determination found that SSTWs supervising
opérations work were comparable to Con Ed Operating Mechanics A and SSTWs supervising

maintenance work were comparable to Con Ed Maintenance Mechanics A. See Exhibit D.

-10 -



39. Or March 31, 2008, the Comptroller amended his position and asserted
that. STWs performing operations work were comparable only to Operating Mechanics B and
STWs performing maintenance work were comparable only to Maintenance Mechanics B. That
is, Production Workers and General Utility Workers were no longer alleged to be comparable to
STWs. See Comptroller’s March 31, 2008 Preliminary Determination which is annexed to
Volume I of the Petition as Exhibit E.

40. Pursuant to Labor Law §220(8), on November 10, 2008, the Comptroller
served notice of a hearing before OATH and a petition. The petition alleged, as the March 31,
2008 deterraination had asserted, that STWS performing operations duties were comparable to
Operating Mechancis B and that STWs performing maintenance work were comparable to
Maintenance Mechanics B and that SSTWs supervising operations work were comparable to
Con Ed Operating Mechanics A and SSTWs supervising maintenance work were comparable to
Con Ed Maintenance Mechanics A. A copy of the Comptroller’s Petition which is annexed to
Volume I of the Petition as Exhibit F.

41.  Petitioners and respondent Local 1320 both answered the Comptroller’s
petition objecting to the Comptroller’s decision to split the titles based on operations and
maintenance functions. See Exhibit B, p. 3 and the Answers filed by the petitioners and Local
1320, which are annexed in Volume I of the Petition as Exhibits G and H, respectively.

42.  Petitioners also objected on the ground that the minimum-maximum
ranges of hourly rates and supplements calculated as a percentage of wages set forth by the
Comptroller did not comply with Labor Law 220 which requires the Comptroller to set a wage
rate and value of supplements. See Exhibits G and H.

43. A hearing was held before ALJ Zorgniotti on April 6-9, 13, 14, 21, 27, 28

and May 14, 2009. Transcripts of the OATH hearing are annexed to Volumes I through III of

= i



CONCLUSION

WHEREFORE, petitioners respectfully request that the Petition be granted, that

| a Judgment and Order be entered annulling the Order and Determination of the Comptroller in

g Comptroller ex rel. Local 1320, District Council 37, AFSMCE. AFL-CIO v. Office of Labor

'&:_l_anons, OATH Index No. 1522/09, signed November 23, 2009, (“Order”), and request that
the matter be remanded to the Comptroller for further proceedings and granting petitioners costs,
fees, and disbursements, together with such other and further relief as the Court deems just and

proper

Dated: New York, New York
December L 2009
MICHAEL A. CARDOZO
Corporation Counsel of the
City of New York
Attorney for Petitioners

100 Church Street, Room 2- 100
New York, New York 10007- 2601
(212) 227-3153

By, : a’_\

Assistant (

forporation Counsel
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THE CITY OF NEW YORK
OFFICE OF LABOR RELATIONS

40 Rector Street, New York, NY 10006-1705
http://nyc.gov/olr

JAMES F HANLEY

Commi ssioner
MARGARET M. CONNOR
First Deputy Comni ssioner

December 22, 2009

Mr. James Tucciarelli

Presiden:

Local 1320, Sewage and

Senior Sewage Treatment Workers
125 Barclay Street

New York, NY 10007

Dear Mr. Tucciarelli:

This letter is to confirm that the City of New York will be filing an Appeal of
the Comptroller’s Final Order and Determination covering Sewage Treatment Workers
and Senior Sewage Treatment Workers dated November 23, 2009. The City will be
setting a return date in early September 2010.

It is the City’s intention to continue to engage in good faith discussions with the
Union in the hope of reaching a negotiated settlement across the bargaining table.
Toward that end, the City represents that it will not file a brief or take other action in
the appeal that would require the Union to respond before September unless the
negotiations fail.

Sincerely,

yﬁ%‘w 5 OMJ

!f /fames F. Hanley

Commissioner L /
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{ Jim Tucciarelli
1 President
December 22, 2009 3
{ Tommy Custante James F. Hanley :
L Pou Pragidinm Commissioner i
~ New York City Office of Labor Relations i
{ Richie Russo - 40 Rectm' Street | |
| Treasurer | New ¥ork, New. York 10006 ;
. Jerry Vedovino Dear Mr. Hanley
; Secretary : !
i { Executive Board Member 1
Joe Lican, 11 !
Barry DeCoursey i

George Rodriquez
Tony Cantalino

SSTW Chapter Chair
John Quinn




